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YAMASH1TA-SHINNIHON RISEN K.K., YAMA- 
SHITA-SHINNIHON STEAMSHIP CO., LTT). and 
TEXAS TRANSPORT & TERMINAL CO., INC., 

Defendant and Third Party 
Plaintiff -Cress Appellants, 

— against — 

INTERNATIONAL TERMINAL OPERATING CO., 
INC., and McROBERTS PROTECTIVE AGENCY, 
INC., 

Third-Party Defendant- 
Appellee. 


On Apr^al from Judgment of the United States District 
C- *'rt for the Southern District of New York 

-» - 

BRI 117 OF THIRD-PARTY DEFENDANT-APPELLEE 
idcROBERTS PROTECTIVE AGENCY, INC. 


Introductory Statement 

Plaintiffs Toyomenka, Inc., Marubeni-Iida (America), 
Inc. and Muriispun, Ltd. (“plaintiffs”) appeal from the 
judgment (Judge Duffy) ente ed on September 3, 1074. 

Cross-appeals bad been taken by defendant and third- 
party plaintiff Yamashita-Shinnihon Steamship Co. (the 
carrier) and by third-party defendant International Term¬ 
inal Operating Co., Inc. (the stevedore) with respect to 
Judge Duffy’s denial of their claim for attorneys’ fees 





against third-party defendant Meltoberts Protective Agen¬ 
cy, Inc. (“Meltoberts”). A cross-appeal, addressed to 
Judge Duffy’s finding that Meltoberts was negligent, was 
also ,taken by Meltoberts. By stipulation dated Decem¬ 
ber 19,1974, these cross-appeals re withdrawn. On this 
appeal, Meltoberts does not challenge Judge Duffy’s find¬ 
ing that it was negligent. 

The bills of lading under which the goods were shipped 
are ".uhiect to the Carriage of Goods by Sea Act (40 
U.S.O., § 1300 et seq.). When the cargo consigned to 
New York was completely unloaded, the goods were dis¬ 
covered to be missing. 

Meltoberts, a protective agency, had a contract with 
the stevedore to guard and protect the cargo. 

Juuge Duffy held that Meltoberts was entitle 1 by t. a 
bill of lading to the limitation of liability of per 

package as contained in the Carriage of Goods by Sea 
Act. The correctness of his decision is the question pre¬ 
sented upon this appeal. 

The Pertinent Provision of the Bill of Lading 

Paragraph 37 of the bill of lading issued by the carrier 
to plaintiffs provides: 

“Liability of Stevedores and Others. Without 
prejudice to any other provision hereof it is hereby 
expressly agreed that all servants, agents and inde¬ 
pendent contractors (including in particular, but rot 
hy way of limitation any stevedores) used or em¬ 
ployed by the Carrier for the purpose of or in con¬ 
nection with the performance of any of the Carrier’s 
obligations under this Bill of Lading shall in con¬ 
sideration of their agreement to be so used or em¬ 
ployed have the benefit of all rights defences, excep- 
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tions from or limitations of liability or immunities 
of whoever nature referred to or incorporated 
herein applicable to the carrier or to which the 
Carrier is entitled hereunder so that in no circum¬ 
stances shall any such servants, agent or independ- 
ent contractor be under any liability greater than 
that of the carrier hereunder. It is hereby further 
expressly agreed that for the purpose of'the fore¬ 
going provision the Carrier is or shall be deemed 

\h l I?" ?, g<>nt ° r trustee on beb alf and for 

the benefit of all persons who are or may be its 

servants, agents or independent contractors from 
time to time for the purpose of or in connection 
Mth the performance of any of Carrier’s obliga- 
mns under this Bill of Lading and that all such 
persons shall to this extent be or be deemed to be 
parties ° the contract contained in or evidenced by 
this Bill of Lading” (emphasis added). 

POINT I 

McRoberts, an “independent contractor,” was 
Urniiluo^ a “ ,h< ’ ri,i '■' en,i,l ' d *° * h « 

We respectfully submit that Judge Duffy was eminent. 

Iy correct ... h,» holding that McRoberts was a iTefio - 
ary of the l.mitatmn of $500 per package, iris decision 
is m absolute accord with recent decisions of this Court 
as well as other Circuits. 

Completely dispositive is this Court's decision in Der- 

wt? Vcjfer IA-te, 404 F2rt 934 

(1972), cert, denied 410 U.S. 910. 93 ,S. Ct %0 35 l i.-u 

2d 272 0973). that case, plaintiff-ship^tfreseutd 


1 
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by the same attorneys representing plaintiffs on the pres¬ 
ent appeal) transported machinery aboard a vessel of 
the Meyer Line. The machinery was negligently dropped 
by the defendant-stevedore, Universal, upon discharge of 
the vessel. The issue was whether the bill of lading en¬ 
titled the stevedore to the $500 limitation. The stevedore 
had agreed, by separate contract ith the carrier, to steve 
dore the vessel and perform other services. The relevant 
parts of the bill of lading, as set f orth in this Court’s 
opinion, provided: 

“The contract evidenced hereby is between the ship¬ 
per and the owner or demise charterer of the ship 
designated to carry the goods. Tt is understood and 
agreed that, other than said shipowner or demise 
charterer, no person, firm or corporation or other 
legal entity whatsoever (including the master, of¬ 
ficer and crew of the vessel and all agents and in¬ 
dependent contractors) is, or shall he deemed to be, 
liable to the shipper or consignee as carrier bailee 
or otherwise howsoever in contract or in tort. If, 
however, it shall be adjudged that any other than 
said shipowner or demise charterer is carrier or 
bailee of the goods or under any responsibility to 
the shipper or consignee, all defences (including 
all limitations of said exonerations from liability) 
provided to said shipowner or demise charterer by 
law or by terms hereof shall be available to such 
other . . (emphasis by this Court). 

As in the case at bar, the bill of lading expressly ex¬ 
tended the limitation to “independent contractors.” The 
bill of lading in Bernard Screen did not expressly include 
the stevedore. This Court in Bernard Screen, referring 
to the bill of lading, held: 

“This provi ion gives to all ‘legal entities’ reason¬ 
ably comprehended within : ts language, and, spe- 
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cifically to ‘independent contractors’ such as the 
stevedore here, the benefit which the carrier and 
the ship have under COOSA to limit liability to a 
maximum of $.)00 per unit ‘for any loss or damage 
to or in connection with the transportation of 
goods’ unless the goods are shipped pursuant to a 
specific declaration of nature or value, under an ad¬ 
justed rate. 46 U.S.C. § 1304(5)” (404 F2d at 935- 


This Court in Bernard Screen pointed out. (404 F2d at 
930, n. 1) that the Supreme Court in Robert C. Herd (£ 
Co. v. A r a will Machinery Cory., 359 U.S. 297, 79, S C't 
766, 3 L. Ed.2d 820 (1959), had stated that: 

Similarly, contracts purporting to grant immunity 
from, or limitation of, liability must be strictly 
construed and limited to intended beneficiaries, for 
they are not to be applied to alter familiar rules 
visiting liability upon a tortfeasor for the conse¬ 
quences of his negligence, unless the clarity of the 
language used expresses such to be the understand¬ 
ing of the contracting parties.’ Boston Metals Co. 
v. The Winding Gulf, 349 U.S. 122, 123-124, 75 S. 
C’t. 649, 650, 99 L.Ed. 933 (concurring opinion).” 

This quotation from IJerd is emphasized in the brief 
of plaintiffs in the instant case (p. 7). 

But, rejecting the contention of plaintiff-appellant in 
Bernard Screen that the bill of lading failed to meet the 
clarity’ test laid down in Herd, this Court in Bernard 
Screen then held: 

“Appellant contends that the Meyer Line bill of 
lading lacks the required ‘clarity of th» language 
used.’ However, we agree with the court below 
that Universal, which independently contracted by 
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separate contract with Meyer Line to discharge 
jargo from the S.S. Ilavlom, was indeed an ‘inde¬ 
pendent contractor,’ and hence comprehended with¬ 
in the language used in clause 1(J)” (464 F2d at 
936, n.l). 

Plaintiffs on the instant appeal greatly rely on Herd 

(brief, pp 6, 7, 10, 11). This Court in Bernard Screen 

discussing Herd, held: 

“However, in Robert C. Herd & Co. v. Krawill Ma- 

U S ' 207 • n S ' Ct 766 ’ 3 L E42d 
, 0 tlie Supreme Court, while unanimously 

denying to a negligent stevedore the classification 
of a carrier’ under 46 U.S.C. $ 1301(a), unanimous- 
iy stated i 

‘Looking t° the limitation-of-liability provisions 
ot the bill ol lading, we see that they, line $ 1304 
(o) of the Act and its legislative history, do not 
advert to stevedores or agents. Instead thev deal 
only with the ‘Carrier’s liability’ to the shippers. 
Ihey say that ‘the Carrier’s liability, if any, shall 
be determined on the basis of $500 per package.’ 
there is, thus, nothing in those provisions to in- 
dica e that the contracting parties intended to 
inut the liability of stevedores or other agents 
ot the carrier for damages caused by their negli- 
gence. Jf such had been a purpose of the con¬ 
tracting patties it must be presumed that thev 
wou d in some way have expressed it in the con¬ 
tract. .Since they did not do so, it follows that 
the provisions ol the bill of lading did ‘not cut 
of [respondents] remedy against the a -e nt that 
did the wrongful act.’ Sloan Shipyar 
ationx. United State, Shipping Board Emergen¬ 
cy Fleet Corporation, 258 U.S. 5 568 42 <4 

Ct. 386, 388, 66 L.Ed. 762. ’ 


« ‘ 


« 
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“We therefore conclude that there is nothin" in 
thr> provisions, legislative history and environ¬ 
ment of the Act, or in the limitation-of-liability 
provisions of the bill of lading, to indicate any 
intention, of Congress by the Act, or of the con- 
trading parties \>y the bill o' lading, to limit the 
liability of negligent agents o the carrier ” (404 
F.2d at 93G) (emphasis by this Cou •.«,). 

Referring to the explicit warrant in Herd which permits 
the parties to contractually extend the limitation, this 
Court held that the limitation was applicable: 

“This language has prompted a belief that a car- 
go-carrier and a cargo-owner may contractually ex¬ 
tend to a stevedore the benefit enjoyed by carriers 
under (.(XjSAs $<)00 limitation on damages, and 
we consider ourselves bound by a previous decision 
of this court permitting parties to do precisely 
that. Jn language unmistakably clear, Judge Bon¬ 
sai, relying upon Herd, held in Carle <£ Mowtanari, 
Inc. v. American Export Isbrandtsen Lines, Inc., 
275 F.Supp. 76 (S.D.N.Y. I!)(i7), that a negligent 
stevedore was entitled to the benefit of the $500 
limitation of liability when the applicable bill of lad¬ 
ing contained language set forth in the margin. 
This court affirmed. 38G F.2d 839 (2 Cir. 19G7) ‘on 
the opinion of Judge Bonsai’ and the Supreme 
Court denied certiorari, 390 IT.S. 1013, 88 S.Ct. 
12G3, 20 L.Ed. 2d 1G2 (1908)” (4G4 F.2d at 935-36). 

We respectfully submit that this Court’s decision in 
Bernard Screen, which is not mentioned in appellants’ 
brief, is squarely in point with the instant case. Tt pre¬ 
sents conclusive authority to substantiate Judge Duffy's 
decision below that McRoberts, an independent contractor, 
is encompassed within the ambit of the limitation. 
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Plaintiffs-appellants, in their brief (p. 10), stress that 
portion of the quotation in Herd to the effect that if it 
had been the purpose of the contracting parties to ex¬ 
tend the limitation to other parties, it must lie presumed 
that the parties would in some way have expressed such 
purpose in the bill ol lading. However, in Herd, as noted 
in Bernard Screen, the Supreme Court specifically stated 
that the contracting parties in the hill o7 lading had not 
purported to extend the limitation to anyone other than 
the carrier. 

Directly in point also is Carle <& Montanari, Inc. v. 
American Export I brawltsen Lines, Inc., 275 F.Supp. 
70 (S.D.X.Y., 1907), affd. 380 F.2d 839 (1907), cert, de¬ 
nied 390 U.S. 1013, 88 S. Ct. 1203, 20 L. Ed. 2d 102 (1908), 
relied upon by this Court in Bernard Screen. In Carle 
<f: Montanari, the question was whether the stevedore 
(John W. McGrath Corporation) was entitled to the $500 
limitation. It is implied hv plaintiffs in the instant case 
(brief, p. 12) that the hill of lading in Carle <£ Montanari 
included the language “all agents and all stevedores.” The 
hill of lading in Carle <& Montanari, as set forth in Judge 
Honsal’s opinion, provided: 

“1. (a) * * * The Terms of this bill of lading con¬ 
stitute the contract of carriage, which is between 
the Shipper, Consignee and owner of the goods, 
and the owner or demise charterer of the vessel 
designated to carry the goods. It is understood 
and agreed that, other than said shipowner or de¬ 
mise charterer, no person, firm or corporation or 
other legal entity whatsoever (including the Mas¬ 
ter, officers and crew of the vessel, all agents and 
all stevedores »nd other independent contractors 
whatsoever) is, or shall be deemed to be liable with 
respect to the goods as carrier, bailee or otherwise 
howsoever, in contract or in tort. If, however, it 
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shall be adjudged that any other than said ship- 
owner or demise charterer is carrier or bailee of 
the goods or under any responsibility with respect 
thereto, all limitations of and exoneration from li¬ 
ability provided by law or by the terms hereof shall 
be available to such other. Tn contracting for the 
foregoing exemptions, limitations and exonerations 
from liability, the Carrier is acting as agent and 
trustee for the other above mentioned” (275 F. 
Supp. at 77-78) (emphasis by Judge Bonsai). 

Thus, contrary to plaintiffs’ implication in the present 
case that the bill of lading, in Carle <St Montanari applied 
only to “all agents and stevedores,” the bill of lading there 
applied to “all agent., and all stevedores and other inde¬ 
pendent contractors whatsoever.” Tn concluding that the 
limitation applied to the stevedore, Judge Bonsai held: 

The parties to a bill of lading may extend a con¬ 
tractual benefit to a third party by clearly express¬ 
ing their intent to do so. Herd A Co. v. Krawill 
Machinery Cory., 35!) U.S. 207, 79 S.C’t. 7(if, 3 I. 
Ed.2d 820 (1959); Cahot Cory. v. SS Mormacscan 
suyra; Vtryxn Islands Cory. v. Merwin Liqhteraqe 
Co., 177 F. Supp. 810 (D.C.V.I. 1959). Therefore if 
clause 1(a) of the bill of lading expresses an intent 
to extend the benefit of the $500 per package limi¬ 
tation of liability to the stevedore, then the steve¬ 
dores liability must be so limited. 

“In interpreting clause 1(a), the italicized words 
in the third sentence, ‘other than said shipowner or 
demise charterer is carrier or bailee of the goods 
or under any responsibility with respect thereto ’ 
must be read together with the second sentence 
which, in excluding persons other than the ship¬ 
owner or demise charterer, specifically mentions 


i 









stevedores in the exclusion. Beading the two sen¬ 
tences together, it is clear that the bill of lading 
seeks to exclude stevedores from liability, in the 
second sentence and to provide in the third sen- 
ence, that where, as here, the stevedore is li¬ 
able its liability is limited to $500 as provided 
n c,ause !' of the bill of lading. The intent of the 

the 1,111 ° f lading t0 exten<1 the limitation 
oi liability to the stevedore is adequately expressed 

herein Consequently, the court holds that under 
the bill of lading the stevedore is entitled to the 

ilv"w 97 ' f $r ’°° P " r packagc limitation of liabil¬ 
ity (27o F. Supp. at 78). 

In rejecting reliance by the plaintiff on Herd, Judge 

od aT<J3(J ’t?% <] w 18 V°", rt !n B,rnard 8creen ( 4G4 
“ at j 30), that in Herd, there had been no contractual 

parties (275 F. Supp. at 78). This Court in Carle & 

mT J l n Judse Bonsal ’ s °P in i° n « 380 F.2d 
an <l the Supreme Court denied certiorari Thi 
U.s. 1013, 88 S. Ct. 1203, 20 L.Kd.3d 102 f lora! ’ 

Cif WlVi^ir C T ,r Tilcr ’ 450 F - 2d 285 <5tl. 
- • iy71 ), ,s also controlling. On that appeal, plaintiff- 

consignee (represented by the same attorneys represent 

mg plaintiffs on the instant appeal) claimed that the 

stevedore was not entitled to the limitation. There was 

10 " ,<! stovedore in lh ' biu 

bfefif p “ r ° rt :' iai ' i 8lral1 inurc “ ls ° to the 

benefit of the Carrier s agents, servants and em¬ 
ployees and of any independent contractor perfonn- 
ng any oi the Carrier’s obligations under the con¬ 
tract of carriage or acting as bailee of the goods 
whether sued in contract or in tort. 
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1 or the purpose of this clause all such persons, 
firm-' or legal entites as alluded to above shall be 
deemed to be parties to the contract evidenced by 
this B/L” (450 F.2d at 2SG). 

In affirming the District Court (324 F. Supp. G71) which 
had determined that the stevedore was entitled to the lim¬ 
itation, the Court of Appeals held: 

\\ hile it is true that the $500-per-paekage limita¬ 
tion of the Act does not advert to stevedores, Rob¬ 
ert C. Herd £ Co., Inc. v. A raw ill Machinery Corp., 
1959, 359 U.S. 297, 79 S.Ct. 766, 3 L.Ed.2d 820, a 
carrier is free to contract with the owner or con¬ 
signee of cargo to limit the liability of the carri¬ 
er’s agents, such as stevedores. Carle £ Montan- 
ari, Inc. v. American Export Isbrandtsen Lines, 
Inc., S.D.N.Y. 19G7, 275 F.Supp. 76, ail’d 2 Cir. 
1967, 386 F.2d 839, cert, denied, 1968, 390 U.S. 1013, 
88 S.Ct. 1263, 20 L.Ed.2d 162. The bill of lading 
executed between appellant and carrier here ex¬ 
pressly provided that all defenses available to car¬ 
rier ‘shall inure also to the benefit of the Carrier’s 
agents, servants and employees and of any inde¬ 
pendent contractor performing any of the Carrier’s 
obligations under the contract of carriage or acting 
as bailee of the goods, whether sued in contract or 
in tort.’ It is clear that the term ‘independent con¬ 
tractor’ includes stevedores, and therefore the lim¬ 
itation defense is available to Strachan. Bernard 
Screen Printing Corp. v. Meyer Line, S.D.N.Y. 
19< 1, 328 F.Supp. 288; see Carle £ Montanari, Inc. 
\. American Export Isbrandtsen Lines, Inc., supra ” 
(450 F.2d at 286-87). 

The Secrest decision (not mentioned in appellants’ brief) 
presents compelling authority for McRoberts on the pres¬ 
ent appeal. 
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In Tessler Brothers ( B.C.) Ltd. v. Italpacific Line, 494 
1.2d 438 (9th Cir. 1974), the question was whether the 
stevedore (Matson Terminals) was entitled to the limi¬ 
tation. 1 here was no specific mention of the stevedore 
in the bill of lading which provided: 

It is hereby expressly agreed that no ..ervant or 
agent ol the Carrier (including < - ery independent 
contractor from time employed by the Carrier) shall 
in any circumstances whatsoever be under anv lia¬ 
bility whatsoever to the Shipper, Consignee, or 
Owner of the goods or to any of this Bill of Lading 
lor any loss, damage or delay of whatsoever kind 
arising or resulting directly or indirectly from any 
act, neglect or delault on his part while acting in 
the course ol or in connection with his employment 
and, but without prejudice to the generality of the 
loregoing provisions in this Clause, every exemp¬ 
tion, limitation, condition and libertv herein con¬ 
tained and every right, exemption from liability, 
defence and immunity of whatsoever nature applic¬ 
able to the ( arrier or to which the Carrier is en¬ 
titled hereunder shall also be available and shall 
extend to protect every such servant or agent of 
the Carrier acting as aforesaid and for the purpose 
of all the foregoing provisions of the Clause the 
Carrier is or shall be deemed to be acting as agent 
or trustees on behalf and for the benefit of all 
persons who are or might be his servants or agents 
Irom time to time (including independent contrac¬ 
tors as aforesaid) and all such persons shall to 
this extent be or be deemed to be parties to the 
contr . in or evidence by this Bill of Lading” 
(494 F.2d at 441, n.l) (emphasis by court). 

Disposing of the initial claim of plaintifT-Tessler (the 
holder in due course of the bill of lading) that the Su 






preine Court’s decision in Herd, supra, 359 U.S. 297 79 
S.Ct. 7fid, 3 L.Ed.2d 820, should not be interpreted as 
holding that the parties may properly extend the limita¬ 
tion to the stevedore by clearly expressing their intent 
to do so in the bill of lading, the court said: 

“The Herd court concluded that the stevedore’s lia¬ 
bility was not limited because no statute limited it 
and because the stevedore ‘was not a party to nor 
a beneficiary of the contract of carriage between the 
shipper and the carrier, and hence its liability was 
not limited^by that contract.’ 359 U.S. at 308, 79 
S. Ct. at 773. \\e and other courts interpret this 
to mean that under certain circumstances parties 
to a contract 0 f carriage may limit a stevedore’s 
liability, but only if the intent to do so is clearly 
expressed. Bernard Screen Printing Corp v Mei, 
er Line, 464 F.2d 934, 936 (2d Dir.' 1972), cert de 

?}$.■ U - a , 91 °’ f. S* C t. 966, 35 L.Ed.2d 272 
(J J73); Secrest Machine Corp. v. S.S Tiber 4 r ,0 
P.2d 285, 286 (5th Cir. mi)- Cabot Sorp Z'^ 
Mormacscan, 441 F.2d 470, 478 (2,1 Cir. 11)71) cert' 

Sin .T m J kCt m - 30 #> 

(1971), Dorsid Trading Co. v. S/S Pietero 340 F 
S»PP. 1, 6 (S.D.Tex. 1972); Carle & Mmdamri, 
iZZ'Z'/ merKm Export n^ndtesm Lines Inc 

2d 839 (Tr- 6, aff ' d ™ m " » P - 

2d 839 (2d Cir. 1967), cert, uenied, 390 IJ.S. 1013 

88 S.Ct. 1263, 201 L.Ed.2d 162 (1968)” (494 F.2d 

442). 

The court then held that the bill of lading did extend to 
independent contractors: 

2 ! °f the bil1 of ,aflin " has three distinct 
limbs, first, it exonerates from liability to the shin 
per any ‘servant or agent of the Carrier (including 
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every independent contractor . . second, it ex¬ 
tends the carrier’s rights and limitation of liability 
to ‘every such servant or agent of the Carrier . . 
and, third, it provides that the carrier is deemed 
to be acting on behalf of ‘his servants or agents 
. . . (including independent contractors as afore¬ 
said) . . Because of the term ‘independent con¬ 
tractors’ is not used in the second of these three 
provisions, Tessler contends that this provision is 
inapplicable to independent contractors and, thus, 
to Matson. 

“Although we strictly construe Clause 21, we do not 
read it as narrowly as Tessler would have us. Read¬ 
ing the clause as a whole, it is apparent that ‘such 
servant or agent' in the second provision refers to 
the phrase in the first provision ‘servant or agent 
of the Carrier (including every independent con¬ 
tractor . . .)’ The word ‘such’ in the second provi¬ 
sion emphasizes that a modification of ‘servant or 
agent that is, ‘including every independent con¬ 
tractor’—was intended to apply in the second pro¬ 
vision” (494 F.2d at 455-46). 


Reliance was had upon this Court’s decisions in Bernard 
Screen and Carle & Montanarii 


" riio format of Clause 21 is very similar to the 
loll ot lading clauses considered in Bernard Screen 
Printing Co. v. Meyer Line, 328 F.Supp. 288 (S.D. 
N.Y. 1971), aff’d, 464 F. 2d 934 ( 2d Cir. 1972) cert 
denied, 410 U.S. 910, 93 8. Ct. 966, 35 L.Ed.2d 272 
(19(3), and Carle <£ Montanari, Inc. v. American 
Lxport Isbrundtsen Lines, Inc., 275 F.Supp. 70 
(S.D.N.Y. 1967), aff’d mem., 386 F.2d 839 (2d Cir. 
1967), cert, denied, 390 U.S. 1013, 88 S Ct 1%3 
20 L.Ed.2d 162 (1968). In both cases, the relevant 







clause f irst purported to exonerate completely from 
huh, y specifically named legal entities. The sec 
ond provision stated the limitation of liability-; how- 
eu r, in listing those to whom it extended, the pro¬ 
vision did not repeat the parties set forth in the 
tetprovioon, but merely used a phrase that re- 
Icned to those; parties. The courts in Bernard 
Car ! e . & M,mta,ulri held, as we do now, 

of ilhiliu n ' ,a fV S SU,TiCU ; nt t0 extend limitation 
liabilitj in the second provision to the specific 

parties listed in the first provision” (494 F.2d at 

TtU ) . 

b's'TJ/V^ Royal Typewriter Co., Div. of Litton 

2',if' !t ">‘"'"resting to note tj„,t (TO, Pioneer an,] 
Sullivan the protectee ag,-noy] likely are cover,.,! 

male? the? ""““r"' “ Vok " 'imitation 

SeeC 7 V r "fr ° l ’ ur ‘ frm I‘ h - 4 of the ocean hill. 
IsbJn, *, U "“ ta ™ n ' luc ■ Ameria,. Export 

3»i Tai* mom’ 7li (S1XXY '), “«’<! 

.*.(1 8 fj.) (*.d Cir., 1007), cert, den °»<io ft << 
Idl.i, 88 S.Ct. 1263, 20 L.Kd.2d 102 (1JWJ8); Bernard 
Screen Printing Corp. v. Meyer Line etc 3 '8 F 
Supp 288 (S.D.X.V., 1971), aff’d 4.34 F.2d ’934 (S 
Cir., 1972)’ (340 F. Supp. at 1025, n.G) ( 

The identical provision passed upon bv this Cou-t in 
Bernard Screen, .supra, 404 F.2d 9.34 (19721 ,1 • 

1 ’ ,J ’“’•hi- 9G(j, .15 L.Fd.2d 272 (1973) had 

been interpreted previously in Middle East Exnort \ 
Concordia Line, 04 Misc.2d 270, 274-75 (Civil Ct NY 

onlv n 71 r' 0) 'oT ( t ned WiUl rf>s i ,ect to attornevs’ fees’ 

»1> il -disc. 2d 36o (App. Term, 1st Dept 1972), and 

J gUt ‘ n lht * ‘ sa,,1<! interpretation. In the District Court 
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in Bernard Screen, 328 F.Supp. 288 (S.TXN.Y. 1971), 
Judge Newman, sitting by designation, whose decision 
was affirmed by this Court, followed Middle East Export 
in his opinion (328 F.Supp. at 289). 

Plaintiffs’ reliance (brief, p. 12) upon this Court’s deci¬ 
sion in Cabot Corp. v. S.S. Mormacscan, 441 F.2d 473 
(1971), cert, denied 404 U.S. 835 (1971), is entirely mis¬ 
placed. In Cabot Corp., clause 2 of the bill of lading pro¬ 
vided : 

“In this bill of lading, the word ‘ship’ shall include 
any substituted vessel and any craft, lighter, or 
other means of conveyance owned, chartered, op¬ 
erated or used by the carrier in performing this 
contract; the word ‘carrier ’ shall include the ship, 
her owner, operator, demise charterer, time char¬ 
terer, master and any substituted carrier, whether 
acting as carrier or bailee, and all persons render¬ 
ing services in connection with performance of this 
contract; * * *” (441 F.2d at 477-78) (emphasis by 
this Court). 

Clause 13 of the bill of lading provided: 

“In case of any loss or damage to or in connection 
with goods exceeding in actual value $500, lawful 
money of the United States, per package, or, in case 
of goods not shipped in packages, per customary 
freight unit, the value of the goods shall be deemed 
to be $5(X) per package or per unit, on which basis 
the freight is adjusted and the carrier's liability 
in any capacity, if any, shall be determined on a 
value of $500 per package or per customary freight 
unit, unless the nature of the goods and a valuation 
higher than $500 shall have been declared in writing 
by the shipper upon delivery to the carrier and 
inserted in this bill of lading and extra freight paid 
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if required; and in such case if the actual value 
of tH "nods per package or per customary freight 
unit shall exceed such declared value, the value 
shall nevertheless he deemed the declared value and 
the carrier’s liability in any capacity, if any, shall 
not exceed the declared value. Whenever less than 
$500 per package or other freight unit, the value 
of the goods in the calculation and adjustments of 
claims shall, to avoid uncertainties and difficulties in 
fixing value, be deemed to be the invoice value, plus 
freight and insurance if paid, whether any other 
value be higher or lower” (441 F.2d at 478) (em¬ 
phasis by this Court). 

This Court, in concluding that the bill of lading did not 
possess sufficient clarity to entitle the stevedore to the 
benefit of the limitation, held: 

"Jhe language in the instant bill of lading does not 
exhibit the clarity required to extend the limitation 
of liability to the appellant-stevedore. Even if 
Cabot had actually received a copy of the bill of 
lading before delivery of the turbogenerator for 
shipping, it could not have ascertained from the 
ambiguous language employed whether the $500.00 
limitation applied to the stevedore. One can only 
guess whether clause 13 which speaks in terms of 
the ‘carrier’s liability in any capacity’ is intended 
to incorporate the phrase ‘all persons rendering 
services in connection with performance of this con¬ 
tract’ from clause 2, and, indeed, initially, whether 
‘all persons rendering services’ is designed to in¬ 
clude stevedores loading the goods of another 
shipper. 

“While there is no doubt that the parties to a bill 
of lading may extend a contractual benefit to a 
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third party by clearly expressing their intent to 
do so, Herd & Co. v. Kraw ill Machinery Corp., supra 
at 302, 79 S.Ct. 700, an intention to extend benefits 
of the limitation in the present bill to the stevedore 
would most naturally have been expressed by the 
addition of the term ‘stevedore’ to the long list of 
various persons included under the definition of 
‘carrier’ in clause 2” (141 F.2d at 478-79). 

The same bill of lading as in Cabot Corp. was at issue in 
this Court’s decision in Rupp v. International Terminal 
Operating Co., 479 F.2d 074 (1973) and this Court, upon 
the authority of Cabot Corp., held that the stevedore was 
not entitled to the limitation. 

Cabot Cor}), and Rupp are not authorities for plaintiffs 
here. Decisively, the bill of lading in the instant case 
covers “all servants, agents and independent contractors.” 
This categorical language was not present in Cabot Corp. 
and Rupp, and, in Rupp, this Court emphasized that Ber¬ 
nard Screen and r 'arle <£■ Montanari were still sound law. 
In Rupp, this Court reiterated the viability of Bernard 
Screen : 

“Contrary to the assertion of 1TO and the view of 
the district court below, we hold that our decision 
in Bernard Scran Printing Cor}), v. Meyer Line, 404 
F.2d 934 (2 Cir. 1972), does not require a different 
result. In Bernard Screen, the bill of lading gave 
to all ‘legal entities’ reasonably comprehended with¬ 
in its language, and specifically to ‘independent con¬ 
tractors’, the benefit of a limitation of liability. 
We held that a negligent stevedore was entitled to 
the benefit of the $500 limitation of liability since 
he could be readily characterized as an ‘independent 
contractor’ (479 F.2d at 077). 






20 


Carle & Montanan was also held in Rupp to he sound 
law: 

‘'See also Carle di Montanan, hie. v. American Ex¬ 
port Ishrandt-sen Lines, Inc., 275 F.Kupp. 70 (S.I). 
N.Y. 1907), afT’d. 380 F.2d 839 (2 Cir. 1907), eert. 
denied, 390 I .S. 1013 (1908) (stevedore entitled to 
benefit of limitation where clause included ‘all 
agents and all stevedores and other independent 
contractors whatsoever’)” (479 F.2d at 077, n.2). 


Furthermore, in Rupp, this Court held that the steve¬ 
dore was not entitled to the limitation under an agency 
theory (479 F.2d at 077-78). We do not claim the bene¬ 
fit of limitation pursuant to any agency theory. McRob- 
erts was irrefutably an “indejKmdent contractor” and it 
is that status which accords to McRoberts the benefits of 
the limitation in the hill of lading which, unlike that in 
Cahot Carp, and Rupp, provides that an “independent 
contractor ’ is entitled to the limitation. 


a. McRoberts was an “independent contractor” and was 
used “by the Carrier for the purpose of or in con¬ 
nection with the performance of any of the Carrier’s 
obligations” under the bill of lading. 

There is no dispute that McRoberts was an “independ¬ 
ent contractor” (see plaintiffs’ brief, p. 10). The hill of 
lading grants the benefit of the limitation to all independ¬ 
ent contractors “used or employed by the Carrier for the 
purpose of or in connection with the performance of any 
of the Carrier’s obligation under this bill of lading.” 

The safekeeping of the goods, while they were on the 
pier, continued to be tin* responsibility of the carrier. As 
stated by Judge DulTv in his decision below: 




io" o? H,r 0nt ’, tht ; ? ,rimary ^«Ponsihility for the 
loss of the goods at issue lies with the earner YS 

Rides" frofHJi \° f ,adinff provides tliat the Hague 
Rules (COOhA) would be in effect: 

‘before the goods ore loaded „„ and after they 
are discharged fro,,, the vessel and throughout 

soods « » -frfy of 
evcn aftw th,! 

‘As has been frequently and recently held, the 
contract continued to govern the relationship be¬ 
tween the plaintiff and Lloyd [the shipper] alter 
d stha^e hut before delivery of [the goods] to 
plaintiff or its agents.’ Iloyal Typewriter Co. v. 

• . . \ id metland , 34G F. tSupp. 1010 moq 
N.Y. 1072), aff'd 483 F.2d gT( 2dCir 1973) » 

A carrier’s liability continues while the goods arc un 
loaded on the ,„er. Indeed, in the case at bar! itahilitv 
has been lastencl upon mt *mm the carrier « mm. m, 

while they were‘oiTthcf pier. ^* sa ^ caranee <* the goods 

33?F0 v ‘ 8t"m*Up Co., 

<7t ni v r » ' t ,r - 19G4 >- “ rt - th-nied 380 U.S. 

V Jo ti,l! sa,ne effect is the decision of Judire 

Lombard, sitting by designation, in Sperry Hand Con , 
v. Aorddeutscher Lloyd, 1973 A.M.C 1399 ]•>„-. , J.~ 

(S.D.X.Y. ,,,7.-0. hast month, this Court „ eject ’v f% 
American Leyton, -- F 2d _ /V,,. on n J . „ 

1074, affirmed the District Court (. udg,'. Mb^rTtlmT”; 

. . 'he carrier and de,Sore wereMe tr 

an apparent theft occurring before delivery at the terminal. 



In Cameco, the protective agency (Sullivan Security Serv¬ 
ices, Inc.) was exonerated from liability. 

In the instant case, McKoberts’ duties were solely in 
relation to the goods. McKoberts’ sole duties were to pro¬ 
tect the goods. This is seen from Judge Duffy’s decision: 

1 he oth' r 42 cartons and bales were placed by 
ITO in the bale area of the shed on Pier (i. The 
bale art a was protected by a guard employee of 
McKoberts whose responsibility included making 
sure that the packages were taken out of the area 
only upon presentation of an order. McKoberts 
also supplied a guard on each of the two loading 
platforms where the trucks came to pick up mer¬ 
chandise on Pier G. Two other McKoberts guards 
were also on the dock during working hours, one 
patrolling and the other stationed in the crib area. 
There was also a McKoberts guard at the gate out¬ 
side the dock. 

“During non-working hours there was a McKob 
erts guard at the gate and another inside the locked 
pier.” 

I he phrase contained 'n the bill of killing “in connec¬ 
tion with’ has been passed upon repeatedly in the in¬ 
terpretation of indemnification contracts and held to be 
the most inclusive term possible ('I inner Construction 
Co. v. Belmont Iron Works, 158 F. Supp. 309, 310 (F.D. 
Penn); Smoke v. Turner Const. Co., 54 F. Supp. 309, 371- 
72 (Dist. Ct., D. Delaware); Kokusai Risen Kabmliiki 
Raiska v. Columbia S. Co., 23 F. Supp. 403, 405-00 (S.D. 
N.Y.), affd. 100 F.2d 1010 (2d Cir.); American Ayrie. 
Chem. Co. v. Tampa Armature Works, 315 F.2d 85G, 859- 
00 (5th Cir.); Aluminum Co. of America v. Hully 200 
F.2d 257, 2G2-G3 (8th Cir.)). 





23 


The bill of lading includes within its scope any “inde¬ 
pendent contractors” who are “used or cm; ’ ved by the 
Carrier for the purpose of or in connection with the per¬ 
formance of any of the Carrier’s obligations under this 
Bill of Lading.” Although no contract existed directly 
between the carrier and McRoberts, McRoberts was, in 
the carrying out of its protective work, being used by the 
carrier, whose obligation for the protection of the goods 
was coterminous with the protective work being performed 
by McKoberts. 

McRoberts was performing specific duties in a specific 
area. The work being performed by McRoberts not only 
was solely in reference to the goods, but most significant¬ 
ly, was the undertaking of an obligation which was fas¬ 
tened upon both the stevedore and, ultimately, the car¬ 
rier. No one can dispute that protective services were 
required. The basic obligation was imposed upon the 
carrier. The duty of performing that obligation of the 
carrier had been undertaken and was being performed for 
the carrier’s benefit by McRoberts. 

b. McRoberts is not barred from obtaining the benefit 
of the limitation because it was not a party to the bill 
of lading. 

Permeating plaintiffs’ brief (pp. 2, 5, !)) is the argument 
that McRoberts was not a party to the bill of lading, and, 
therefore, has no standing to enforce the limitation pro¬ 
visions agreed to by plaintiffs. For example, plaintiffs’ 
brief (p. it) avers that “only the parties to a contract 
may enforce contract provisions.” Plaintiffs' position is 
baseless. Their argument is opposed to basic legal tenets. 
It is refuted by firmly-embedded authorities, including 
recent and unequivocal decisions of this Court. 

Plaintiffs (brief, pp. 11-12) refer to the reasoning of 
the High Court of Australia in Wilton v. Darling Island 


0 
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Stevedoring <£ Lighterage Co., 1 Lloyd’s List L.Tv. 24G 
(1950) whi li was quoted bv the Supreme Court in the 
Herd case, supra, 359 U.S. 297, 308, 79 S. Ct. 700, 3 L. 
Ed.2d 820: 

“The stevedore is a complete stranger to the con¬ 
tract of carriage, and it is no concern of his wheth¬ 
er there is a bill of lading or not, or, if there is, 
what are its terms, lie is engaged by the ship¬ 
owner and by nobody else, and the terms on which 
he handles the goods are to be found in his contract 
with the shipowner and nowhere else. The ship¬ 
owner has no authority whatever to bind the ship¬ 
per or consignee of cargo by contract with the 
stevedore, and there is, in my opinion, no principle 
of law—deducible from the Elder Dempster Case or 
from any other case—which compels the inference 
of any contract between the shipper or consignee 
and the stevedore. If the stevedore negligentlv 
soaks cargo with water and ruins it, T can find 
neither rule of law nor contract to save him from 
the normal consequences of his tort,” 

Ignored by plaintiffs is the immediate following and 
concluding paragraph of the Supreme Court in Herd to 
the effect that it is completely permissible f r t 1 p parties, 
via the bill of lading, to extend the limitation: 

“Under the common law as declared by this Court, 
petitioner was liable for all damages caused by its 
negligence unless exonerated therefrom, in whole or 
in part, by a constitutional rule of law. No statute 
has limited its liability, and it iras not a party to 
nor a beneficiary of the contract of carriage be¬ 
tween the shipper and the carrier, and hence its li¬ 
ability teas not limited by that contract. Tt follows 
that petitioner’s common-law liability for damages 





25 


caused by its negligence was in no way limited, and 
the judgment below so holding was correct and 
must be” (359 U.S. at 308) (emphasis added). 

Innumerable decisions have granted to a party thp ben¬ 
efits of the limitation even though it was not a party to 
the bill of lading (Bernard Screen Printing Corp. v. Mey¬ 
er Line, supra, 404 F.2d 934 (2d Cir. 1972). cert, denied 
410 U.S. 910, 93 S. Ct. 900. 35 L.Ed.2d 272 (1973); Carle 
<£ Montanari v. American Export Isbrandtsen Lines, Inc., 
supra, 275 F. Snpp. 70 (S.T).N.Y. 1907), afTd. on Judge 
Bonsai’s opinion 380 F.2d 839 (1907), cert, denied 390 
U.S. 1013, 88 S. Ct. 1203. 20 L.Ed.2d 102, supra, (1908); 
Secrest Machine Corp. v. S.S. Tiber, supra, 450 F. 2d 285 
(5th Cir. 1971); Tessin Brothers (/?/'.) Ltd. v. Italpaci- 
fic Line, supra, 494 F.2d 438 (9th Cir. 1974)). 

In Herd, the party attempting to invoke the limitation 
was not a beneficiary of the contract and the Supreme 
Court held that statute ex propria vigore did not ex¬ 
tend the limitation. However, as expressly held by this 
and other courts, Herd, itself, constitutes incontroverti¬ 
ble authority for the proposition that the parties may ex¬ 
tend the limitations to a person not a party to the bill of 
lading (Bernard Scrim Printing Corp. v. Meyer Line, 
supra, 404 F.2d 934. 930-37 (2d Cir. 1972), cert, denied 
410 U.S. 910, 93 S. Ct. 900, 35 L.Ed.2d 272 (1973); Carle 
<£• Montanari v. American Export Isbrandtsen Lines, Inc., 
supra, 275 F.Supp. 70, 78 (S.D.X.Y. 1907), afTd. on Judge 
Bonsai’s opinion 380 F.2d 839 (1907), cert, denied 390 
U.S. 1013, 88 S. Ct. 1203, 20 L.Ed.2d 102 (1908); Secrest 
Machine Corp. v. S.S. Tiber, supra, 450 F.2d 285, 280-87 
(5th Cir. 1971)). 

Focusing solely upon principles of contract law, plain¬ 
tiffs’ claim that a person not a party to a contract may 
not enforce it is totally untenable (Lau rence v. Fox, 20 
N.Y. 208; Staver v. Ransom, 224 N.Y. 233). 
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Plaintiffs raise the point (brief, p. 8) that the contrae ; 
between the stevedore and MeRoberts does not purport 
to extend the limitation to MeRoberts. Plaintiffs’ argu¬ 
ment is irrelevant because it is MeRoberts’ contention that 
it is entitled to receive the benefit of the limitation direct¬ 
ly from the bill of lading. 


c. The bill of lading in it* extension of the limitation to 
“independent contractors” fully met the test of “clar¬ 
ity.” There was no necessity that a “protective agen¬ 
cy” be specifically mentioned. 


Xor can MeRoberts be denied the benefit of the limita¬ 
tion because although the bill of lading extended to “in¬ 
dependent contractors,” the bill of lading did not spe¬ 
cifically enumerate a protective agency as a beneficiary. 
In Bernard Screen Printing ( orp. v. .1 leyer Bine, supra , 
4ti4 F.2d 034 (1072), cert, denied 410 T\S. 010, 03 S. Ct. 
06G, 35 L.Ed.2d 272 (1073), this Court held that the steve¬ 
dore was a beneficiary even though it was not specifically 
mentioned, the bill of lading listing “person, firm or cor. 
poration, or other legal entity whatsoever (including the 
master, officer and crew ot the vessel and all agents and 
independent contractors).” 

Neither was the stevedore specifically mentioned in 
Secrcst Machine, Corp. v. S.8. Tiber, supra, 450 F.2d 285 
(5th ( ir. 1971). There, the bill of lading’s language was: 
the Carriers agents, servants and employees and of any 
independent contractor.” The limitation was held to be 
within the orbit of the bill of lading. 

Likewise, in Tessler Brothers (B.C.) Ltd. v. Italpacific 
Line, supra, 494 F.2d 438 (9th Cir. 1974), there was no 
specific reference to the stevedore. The bill of lading 
spoke of “servant or agent of the Carrier (including every 
independent contractor from time employed by the Car- 


I 



rier).” In granting the benefit of the limitation to the 
stevedore, the court reasoned: 

“"Whether a bill of lading extends limitations of li¬ 
ability to stevedores depends on whether ‘the clar¬ 
ity of the language used expresses such to be the 
understanding of the contracting parties.’ Robert 
C. Herd <£ Co. v. A raw ill Machinery Corp., 359 
l -S. at 305, 79 S.Ct. at 771. Two circuits have re¬ 
cently held that a bill of lading mentioning inde¬ 
pendent contractors clearly includes stevedores. 
Bt rnard Screen Printing Corp. v. Meyer Line, 404 
F '“d n.l (3d Cir. 1972), cert, denied, 410 

U S. 910, 93 S.Ct. 900, 35 L.Ed.2d 272 (1973); Se- 
cr ext Machine Co. v. S.S. Tiber, 450 F.2d 285, 287 
(oth Cir. 1971). 1 he language of the district court 

in Bernard Screen is instructive: 

1 o exclude “stevedores,” who are independent 
contractors, lrom the scope of the more inclusive 
term would, in effect, be holding that parties by 
using the more inclusive term had accomplished 
the opposite result.’ 

“328 F.Supp. at 290. We agree, and hold that the 
bill oi lading at issue extended a limitation of lia¬ 
bility to Matson, a stevedore” (494 F.2d at 440-47) 


The standard laid down by the Supreme Court in Herd 
was the test of clarity. Clarity is not specificity. In his 
decision in District Court in Bt rnard Screen, 328 F. Sunn. 
288 (S.D.NA. 1971), which was affirmed by this Court. 
Judge Newman, sitting by designation, stated: 

“The requirement of ‘clarity of language’ serves a 
salutary purpose so that limitations of liability 
may not rest upon vague and ambiguous terms. 
But this does not mean that language, which is un¬ 
equivocal, should be ignored merely because it fails 
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to catalog the various particulars which form a 
definite, expressed entity. Language in a contract 
should he construed in its context and with an eye 
to the function to he accomplished. 

“Clarity is not synonymous with specificity. In 
Carle <£ Montanari, the hill of lading referred to 
‘all agents and all stevedores.’ The substitution of 
the words ‘independent contractors’ for ‘stevedores’ 
in a contract drawn hy persons engaged in the 
shipping industry was intended to have some sig¬ 
nificance. To exclude ‘stevedores’, who are inde¬ 
pendent contractors, from the scope of the more in¬ 
clusive term would, in effect, he holding that par¬ 
ties hy using the more inclusive erm had accom¬ 
plished the opposite result” (328 F.Supp. at 290). 

Plaintiffs here agreed to the limitation. They had the 
right, which they refused to avail themselves of. to declare 
the true value and avoid the limitation. Not having done 
so, they may not now disavow the limitation in the hill of 
lading. 

Judge Honsal in Carle <£ Montanari v. American Export 
hbrandtsen Lines, Inc., supra, 275 F. Supp. 70, 7!) (S.I). 
X.Y. 1907), affd. on Judge Hon sal’s opinion 38b F.2d 839 
(1907), cert, denied 390 U.S. 1013, 88 S. Ct. 1203, 20 L.Ed. 
2d 1G2 (1908) held: 

“Plaintiff also relies upon cases dealing with con 
tractual provisions purporting to exonerate a party 
from liability for negligence, and argues that the 
stevedore is not entitled to limit its liability be¬ 
cause the hill of lading, which must he strictly con¬ 
strued against the stevedore, do( s not specifically 
mention negligence. However, a contract which 
fixes the value of goods accepted for shipment and 
thereby limits liability for damage to the goods, is 
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not a contract exonerating a negligent party from 
liability. See, e.g., Ansaldn San Giorgio I v. Bhein- 
strom Brothers Co., 294 U.S. 4!*4, 55 S. Ct. 483, 
79 L.L<1. 1010 (1935); Kansas City Southern Bail- 
wag Co. v. Carl, 227 U.S. 039, 33 S. Ct. 391, 57 L.Ed. 
083 (1913). If plaintiff wanted to avoid the $'>00 
per package limitation of liability in the bill of 
lading, it would hove declared a higher value and 
paid extra freight ” (emphasis added). 

See also Tessler Brothers (B.C.) Ltd. v. Italpacific Line, 
supra, 494 F.2d 438, 445 ( 9th Cir. 1974): 

“Even viewed in this light, we cannot agree that 
Tessler gave no ‘understanding consent’ to the bill 
of lading. Tessler does not contend that it was 
unaware of the provisions in question: nor did it 
present evidence to the district court adequately 
explaining its failure to declare a higher value, 
as the bill of lading provided that it could, and 
thereby increase the liability of the carrier and 
tin- carrier’s agents, or to insure itself against the 
loss that occurred. In the absence of such evi¬ 
dence, we are reluctant to remedy what might be 
nothing more than lack of foresight.”* 


* There is no claim by plaintiffs in the instant case that they 
did not have an opportunity to declare the higher value. Such 
burden of proof is on plaintiffs (Tessler Brathe rs (B.C.) Ltd. v. 
Italpacific, supra, 494 F.2d 4.38, 44.3 (9th Cir. 1974)). 


A 


I 
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CONCLUSION 

The judgment appealed from should be affirmed. 
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